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Actinq Chief
Ca..ercial Radio Division
WireIe.. T.lec~icationsBur.au
Federal C~ication. Co..i ••ion
2025 M Street, N.W. -- Room 5202
Washington, D.C. 20554
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~-~c.8ECIIETMV

DOCKET FILE COpy ORIGINAL

Re: PP Docket No. 93-253: Impl..entation
of section 309(1)

Dear Ms. Allen:

we are writing to request clarification with respect to
three questions concerning our interpretation of the recent Fifth
~randua Opinion and Order in the above-referenced docket,
involving the control qroup requir...nts for an applicant seeking
to qualify as a .aall busine.. owned and controlled by wo.en
and/or minorities ("PeS Co."). We also reque.t Clarification
with re.pect to our understanding of the Coaai.sion's policy with
re.pect to pledges of stock to lenders and equipment vendors.

At present, the control qroup of PCS Co. consists of
the following ele..nts:

o Cowpany A: a pre-existing enterprise qualified
for 8(a) status under the Small Business Administration Act.
Company A is controlled by Investor A, a U.S. citizen who is a
..aber of a minority qroup. Investor A is the President of
Company A, a fUll time manaqerial position. Investor A owns 60
percent of its voting stock, and. over 80 percent of its equity;
some of the remaining voting stock and equity in Company A are
held by non-qualifying investors. PCS Co. intends to enter into
an aqreement with Company A whereby Company A will provide the
following services to PCS Co.: engineering and enqineering
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support, project manag...nt, network planning, negoti.tion,
personnel support, and adainistrative support. .

• rpywe&QE B: a f ...le U.S. citizen who. is also an
officer with managerial re.ponsibility in PCS Co., but not the
CEO or President of the applicant.

• rpve-tAr C: a white m.le who is the husband of
Investor B and President and CEO of PCS Co.

• Toqether, Coapany A and Investor B will own over
50 percent of the voting stock in PCS Co. and over' 15 percent of
its equity.

* * *

we requ_t your confiraation of our understandinq of
the Cc.ai.sion's rule. in the followinq ar••••

1. rrl-lIyt;\M IIl1;U~ie. controlled by Miopr\t,\e.
'ed/gr IrSS" guaAity AI liQAC\t,\" and/gr wrZ?O Pgr PYcRAII' gt
DV.tIpliniM ..her M "liS'. sat\.f\U t be cgntjrol Group'.
Mi.niwa Yotjina stQc;k '""ir_nt. The Fifth M_or.ndUll qranted
additional flexibility to applicants by allowinq entities that
are controlled -- but not 100 percent owned -- by minoritie.,
such a. Coapany A, to be part of the control group. ~ Fifth
Me.arandua Opinion and Order, PP Docket No. 93-253, ! 62
(hereinafter, Fifth Meaorandum). Although the rules are clear
that the Ca.ai••ion will use a mUltiplier rule to c.lculate
whether entities controlled, but not 100 percent owned, by
minority inve.tor...et the miniaUll eqyity require..nts announced
in the cc.ais.ionls rules, we request confirmation th.t the rule.
do not require a mUltiplier rule for purposes of determininq
whether .n entity such as Comp.ny A meets the minimum 50.1
percent vgt\ng stock requirement.

We believe this w.s clearly the co..issionls intent.
In requirinq use of the multiplier developed in the context of
the bro.dcast multiple ownership rules, while not adoptinq the
51' control exception used there, the Co_ission stated th.t "we
are usinq a mUltiplier only to determine a control group mMber's
equity inve.tleDt, not wbether such a member h.s control or
substanti.l inflyence over the apPlicant." Fifth Memorandum! 71
n.170 (emph.sis added). In the broadcast context, where votinq
power is the relevant question, the Commission has recognized
that it is inappropriate to use a multiplier to measure the
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voting power of tho.e in voting control. 47 C.F.R. S 73~3555

note 2(d). lost_d, it has taken a "pas. through" approach,
which appropriately "retlect. the line at a .iJlDl control."
AttribytiAD Af ownersbip Intere.ts, 97 F.C.C.2d 997, 1018 (1984).

Stailarly, treating co~ny A a. minority for purpo...
of sati.fying th. 50.1 percent aini.ua voting stock requir...nt
is con.i.tent with the Ca.ai••ion's concern that minorities and
wa.en effectively exerci.e owner.hip and control over applicants
that ..ek benetit. accord.d to de.ignated entiti.s. This i.
beeau.. th. non-controlling voting intere.t. of non-qualifying
inv••tor. in Ca.panyA do not dilute the ability of Inve.tor A to
control Ca.pany A. In other words, the non-controlling inv••tors
do not control or have the power to control Company A. --aaa,
~, Fifth Report and Order, PP Docket No. 93-253 " 204-206
(hereinafter the Fifth Report and Order) (discussing general
principl.. of affiliation). Becau.e minority Investor A controls
Cc.peny A, h. control. its actions a. a m&aber at the control
qroup of PCS Co. Aa noted above, w. recognize that non
controlling inv••tors in the control group have the ability to
dilute the .-aunt ot equity held by qualifying investors in PCS
Co. and therefore understand the need for a mUltiplier rule in
that context.

2. PI 'ecto contrA1 legpir...nt. May be Satisfied
Upon Showing Tba1; ....rill ,.i1;i_ Are Held By Oylifying
IDytAtArs in The Ogntrol Grpup And Ipn-Cpntrolling Inye.tArs in
EDt;itie. 'that Are Part of Tha 'poUPl Group. The co_ission ' s
rule. are de.iqned to encourage participation in the PCS auctions
by saall busin...... However, the requlations implementing
Section 8(a) of the Small Buaine•• Act require a "socially
disadvantaged" per.on to serve as the President or Chief
Executive Officer of a small bu.ine•• and manage its affairs "on
a full-ti.e ba.i•• " ~ 13 C.F.R. S 124.104(a) (1)-(2). Aba.nt
written approval of the SBA, the Pre.ident or Chief Executive
Officer of the s..ll business may not hold "outside employaent or
any other bu.in.s. interest . . . which conflicts with the
manage.ent at the firm or hinders it in achieving the objective.
ot its busine•• develop.ent plan." ~ Because Investor A is
the only inve.tor in Company A who can hold the position of
President and Chief Executive Officer, he must manage Company A
on a full-time basis. Given that he is fully occupied with the
management of Company A, Investor A cannot simultaneously be the
full-time manager in charge of day-to-day operations of pes Co.,
or serve as the President or Chief Executive officer of pcs Co.,
examples of manage.ent positions referred to in the new de facto
control guidelines set forth in the Fifth Memorandum. ~ Fifth
Memorandum at ! 80. In light of the obstacle created by the
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require..nts of Section 8(a), we seek confiraation that.the
Ca.ais.ion will apply its newly .stablished de f.gto control
quid.line. flexibly where, a. in the ex..ple de.cribed above, a
pre-existing s..ll business such a. Co~ny A will be providing
.ubstantial aanaqerial service. to an applicant and ..nagerial
positions in the applicant will be filled by (i) non-controlling
officer. of the pre-exi.ting saall bu.ine•• Ce.) that are mAaber.
of the control qroup, A.aJiI.L, Coapany A, who are eaploye•• of the
pre-exi.ting entity and under the direct supervision of a
qualifying investor in the control group who al.o control. the
pre-existing entity; and (ii) qualifying investor. in the control
group, ~, Investor B.

Such a flexible application of the c~issio~s new
criteria for de factA control would be consistent with-the
Ca.aission'. intent that, under a totality of circum.tance•
• tandard, designated entities mu.t in fact be controlled by
qualifying individuals. The ca-ais.ion has not changed it.
establi.hed view that .. flAto control is a qu.stion that i.
"inherently factual and therefore will require ca.e-by-case
d.teraination. " Fifth MUlOrandua , 80. 'rhu., it. newly
establi.hed quid.lin•• "are not nece••arily di.po.itive of the
i ••ue of ~ facto control in all situations." Id. 'rhe fact that
one index of control und.r the.e new criteria a••et forth in
, 80 cannot be .ati.fied in the.e circum.tance. .hould not
preclUde sati.faction of the de f.cto control te.t when key
..nagerial position. will be filled by qualifying investors and
individuals who are directly supervised by qualifying investors.
A flexible application of the co.-i••ion's quidelines s....
e.pecially appropriate to facilitate the participation of pre
existing saall bu.in••••• that qualify under Section 8(a) of the
5..11 Bu.ines. Act. Furthermore, a flexible application would be
••n.itive to the fact that the de facto control quideline. w.re
i.sued after many applicants had already filled senior managerial
roles.

3. TbI 9G i ••i9n will Nat Adgpt Any pre.uaptiODa
That Wa-en-Mepher, of The Contr9l Group Are Cgntrglled By Tbair
SROu.e.: The Co..i ••ion has previou.ly declined to adopt "any
special rule. or pre.uaptions to determine whether women-owned
applicants exerci.e independent control of their firms." iM
Fifth Report and Order, '189. We seek confirmation that the
Co..is.ion will continue under the Fifth Memorandum not to apply
any presumption to aggregate the interests of spouses for
purposes of determining whether a woman exercises actual control
of the applicant, and that any presumptions concerning spousal
interests remain limited to the financial attribution context.
See Fifth Report and Order at , 212.
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Ca.ai..ion'. rul.. , a• .edified by the Fifth M.-orandua, "grant
d..i..-ted .ntiti•• , particularly minority and voa.n-owned
applicant., additional fl.xibility in how th.y rai•• capital and
structur. th.ir bu.in•••••• " a.. Fifth M••orandwa , 4. Th•••
rul.. are designed to addr... th. sub.tantial barri.rs facing
minoriti•• ..-kinq to rai.e 8On.y to coapete ettectively in
capital int.n.ive industri•• , such a. tel.coaaunications. ala,
~, Pifth a.port and Ord.r , 100. W••••k clarification that,
consi.tently with th••• principl•• , the Co..is.ion will allow
...11 bu.in••••• owned and controlled by minorities and/or woaen
the flexibility to offer th.ir lenders security in ret~~~ for
loan. to the d••i9ftated entiti... In particular, w. se.k
clarification that an applicant may pledge stock to its lend.rs
and equi,..nt vendor. a. collat.ral in the event the applicant
d.fault. on ita pa~nts, as th. coaais.ion has traditionally
peraitted in the ca•• of broadca.t, c.llular, and oth.r
licenaeea. Such a pledq. would be made sUbject to the
requir...nt. that (i) the applicant retains voting rights in the
stock prior to any d.fault, and (ii) upon a foreclosure resulting
froa d.fault or a rea.onable ti.. thereatter, the creditor must
..11 a controlling majority of the pledged stock to another s..ll
bu.in••• owned and controlled by minorities and/or wo••n. W•
..ek furth.r clarification that such stock pledges would not be
attributed to the applicant or be treated as a transfer of
control.

w. believe this approach is consistent with the
ca.-is.ion's intent to strike a car.tul balance between
racilitatinq the raising at capital by saall minority-owned firaa
while .n.urinq that qualifi.d individuals retain ownership and
control at the applicant. iaa Minqrity ownerabip in
BrpIdCl.tinq, 99 F.C.C.2d 1249, 1254 (1985); §aA generally
S. S•••ll, As.ignaents and Tran.t.rs at Control at FCC
Authorizations Under Section 310(d) of the Communications Act of
1934, 43 Flderal Cowgunicatigns Law Journal 277, at 337 (1991).
Unlike stock options or other ownership rights that could
potentially allow the holder to exercise actual ownership or
control of the entity, the stock pledge arrangement contemplated
above would not grant any control or ownership rights to the
holder of the pledge other than the right to transfer owner.hip
to another qualified license. -- a right that matures only upon a
detault. We believe the strict limitations placed on this type
of collateral, and the established commercial practice of giving
such collateral to major lenders or suppliers, clearly
distinguish this practice from the type of ownership rights that
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were conte~lated by the ca.ai.sion's fUll dilution and transfer
ot control rules. a.. Fifth Meaorandum at ,. 93-96, 123-127.

we thank you for your time and would appreciate your
clarification ot these issues as quickly .s possible•.

Sincerely,

William T. Lake

cc: Andrew Sinwell
Office ot Plans and Policy


